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An€ncan Automobile Instllallce Co.,

Plaintiff,

Amold H. Valentine, Le$is H. Wade. and
Michael Requa

Delendants,
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)
)
)
)
)
)
)
)
)
)
)
)
)
)
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C.A. No.2:00-2952 23

FINDINGS QIIAqI
AND

CONCLUSIONS OF LAW

Christopher Holroyd, Gillian Hotroyd,
American AVK Co , Ma6, Gururejs,
William Cunncls. Mary Parker. Sq/loD
of Charleslon, Nancy Stanley. Jr.,.lanres
E. Wise, Mark Buxton. Oakland Club, aDd
Lazer Construction Company,

Defendant lntervenors

Plarnuff American Auromobile Insurarce Conpany ("AAIC'') brought tiis nrarter

seeking a declaration pMsuant to 28 U.S.C. $ 220lthat ir does nol have to irdehnify Defendant

insurance agents ibr damag€s obtain€d agairst them in underlFig Iegal acttons related to thejr

sales of insurance to Defendant Inteir'eno$_ Pu8uant to Rules 39 (c) and Rule 52 (a) of the

Federal Rules ofClvil Procedure, the corllt hied the case before an advisoryjury fiom November

l2-l7th. Thecolr( having heard the arguments, read the briefs ofcoDnsel, and considered lhe

evidence rncluding restimony of live uitnesses, deposition Lestinronl,. a,td exhibits riow enters

a declaralion in favor of DelbndallIs Amold H Valentjrre. Lewrs H_ Wade. and Michael Requr.
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I. BACKGROUND

A. Factual Historl

Defendaots Requa, Valentine, and Wade are insur-aDce agents who soid, to various

lndividuals and businesses, health cate coverage foi medical expenses and other benefits

financed by these employeer'c)aimants contributions (premlums) paid tnto the Intematioual

Workers's Guild Health & Welfare Trusr Fund ("the Flrnd")- The Fund $ as admrnislered bv rhe

Fideliiy Gror-rp,Inc. The FidelityHealth Care Plan was established by nrmerous entities and

made health care coverage available though the Fund. Entities responsible ibr esrablishing the

Fidelily Pla.n have since been sued in DulDerous actio|s tbr failure to pay policl' claims.

Defendants Requa, Valentine, itnd Wade have also been namedas defendants in various suits for

thejr alleged involvement in rhe sale ofthe Fidelily Plal]. Plarntiffin thjs case. A"A.IC, rnsurcs

lhe insLrranc€ companies which sponso r DefendaDls Rcqr.lq Vale0(me, and Wade, as well as the

individual Deferdant agenls themselves

There are five underlyng lawsuits: three state-coun actioDs aud two federal actions

Delenda 

 

Irtervenors Chrislopher Holroyd, Gillian Holroyd, and Ametcar AVK Co brolrghr

sult aga st DefEndarlt Michael Requa in tbc Cowt ofConmo)1Pleas, Charleslon CouDty, South

Carolina. The tnal in the Holroyd case commenced Decenrber I 7, 2001, and dte Jury retumed

a verdict for lhe Flolroyds for causes ofactio[ in negligence, negligent rDisrepresenratiorl, and

breach offiduciary duty. State court plaintiffs Lrnda Jarrell and L & L pais and Senice,Ilrc.,

broughl suit against D€f€ndant Lewis Wade h the Colm ofComnon pleas, Hanpton County,

Soulb Carolina for breach of fiduciary duty and negligence. State court plainttff Lazer

Construction Company, Inc., aLso brought a state collrt action agairlst Ambld H. Valentine,
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irdividually ard doing business as Financial Benefits, Inc., in the Cou of Comfiron pleas,

Anderson County, South Carolina. Lazet Consfuction obtamed a verdict agalnst Defendant

Valcntine in the sum of$130,000 actual damages and $70,000 punitjve damages.

ln federal cou1, Tamara Michelle T el arld Robert Truel brought suit agaiDst l1de1ily

Group. Ilrc, NatioDal Associatio! ofBuslness Owners and professiollals. InteDatic,nal workers

Association, IWG Health and Welfare Fuld, Jol1nBranham. MichaelRequa. and Martjn Giedler.

Finally Mary B. Gunnells and other naned tepresentatives brolrghl aD aclron on behalf of all

pe$ons similarly sitlrated agaiDst various defendants, includjng fldelity Group, Inc.. Michael

Rcqua" A.mold Va.lentine, dltd I ewts Wade.

B. Procedural History

In an Order dated March i l, 2003, the Cout denied rhe nroiious ofplainliilAnrerisar

Automobjle Insurance Co ("AAIC") and Defendanr lntervenoN C.hrisropher Holroyd 1br

summarytudgment, concluding that AAIC had a duty to defend Defend&rts Amold II Valcnrine,

LewlsH. Wade, and Mlchael Reqr.ra in the underlyitg actions b LLt conclu ding that ce alngenutne

rssues offact remalned as to the "lnsolvency'exclusion, arguecl by AAIC, such that rhe Court

could noi conclud€, as a matter of law, whcther ol t1ol AAIC had a duty to ildemnify the

Defendants.

At a status conference on June 4, 2003, the Coun ordered the parties to submit such

motions and memoranda as would give an opponutity to resolve. as arnatter oflaw, lhose issucs

whichno )ongerlnvolved genuine issues offact. Accordingly, thepanies filed various l1otiofls
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for summaryjudgment.r The court granted in pafl and de ed mpafi these notions, finding that

there were still gelluine issues offact oD several ofthepolicy exclusions, and',vhether there was

a sufficielt causal connection between the €xclusions and tbe resukant losses.

' This trrle provides that "[i]D all actions not fiable ofright by a jury rhe coun upon

The PlaintiffAAIC somowhat surpnsinglyrequested alury t alinthismatter. Th€ court

empaneled ajury witb somo tr€pidation due to tle nature and complexity ofthe case. lJorthe

sture reasols, the cout elected, without objections l'rom the pafiies, to seat the Jury as an

acivisoryjury pursuant to Fed. R. Civ. Pro. 39 (c).? Accordingly, th€ case was tried before this

advrsory'.1uly beginning on Novenrb€r 12, 2003.

Having careful)y obsened this jury rluoughout the 1rial, the couft is convinced fiat irs

ear!er concems were unfounded. Thejurywas extremely attentive, thoughtful, and deliberate

Nolwithstandrng an arguably imperiect verdict form, tiel ury's conclusioDs were consi st€nt and

well-gourded. TheJUry's veldict properlyresolved tbe factual issues ln favor ofthe Defandants

based on tbe evidel1ce. At uial and m lrer deposition, P laiitiff s w itn€ss and AAIC's corpolale

spokesperson, Elizabeth DclRosa-rio. concluded that the alleged narure of lie plan as a MEWA

rThese motions included Plaiotiff Ameican Autornobile lnsurance Co.'s ("AAIC")
Second Motioo for Sumrnary Judgment and Motion for Summary Judgmeot as io Defendaut
Requa's Counterclaim; Def€ndaqt lntervenors Cluistopher Hotroyd's, Gillia,r Holroyd's, and
AmedcanAVK Co.'s ("Hohoyd DefendanrInleffenors") Morion for Snmnlaryludgmenr;NI^ry
Gullneus's, Wil l iarn Gunnells's, Marl '  Parker's, Slylon ofChadeston's, Nancy Stanley, Jr 's,
lanes E.Wise's, Mark Buxton's and Oakland Club's ("GunDeUs Detandant hrerverlors") \,lorion
1nr Summar_v Judgment; Defeudant R€qua's Motiou for. Sunrmary Judgreni; and Lazel
Constflction Compan),.Inc.'s Motron for S!u naw judgluent.

rnotion or of ils owrl initiative may try any issue with an advisory jury or, except in dctlons
against the United States when a statute oftheUrlired Slalesprovides for tdal without a jury, the
coLm, withthe consen! ofboth partjes, mayorder a t al with ajuD, whose verdict has the same
effect as if trial byjury had been a matter of righr."
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did no! cause the underllng claims. (DelRosario Dep. al I I 7- t 8). Additional.ly, Ms DelRosario

concluded that the alleged natur€ of the pla[ as o e unlicensed to do bustness in the slate of

South Carolina did not cause the underlfing claims. @elRosario Dep. at I I5). Ms. DelRosano

testifled tlat the loss€s directly resulted &om the negligence ol and the failure to do due

II. DISCUSSION

A. Fitrdirgs of Ffft

ln lnsurance agents Valentine, Wade, and Requa all obtained enors and ouissions

insura:rce fiom PlaintiffAAIC. (Complaint at 2).

2. The enors and omissions pohcies ofPiailltiffAAIC provided that AAIC would pay

damages resulting from "la]ny aci, enol, or omission ollhe iDsured . . . . ' with cenatn

djligence by, the Defendant agenls. (Tr. at 50-51).

exclusrons (Pol icy al  l .  q. l

3. Ihe policy excluded coveragc for aoy claims

a. "arising out ofthe insolvencv, recetve$hjp, banlqrjptcy, liquidatio4 or

financial inability to pay ofany organization rn which ttre insured has (directly

or llldrecdy) placed the funds ofa client or accolurt or in whjch any person

has irvesred as a result ofcolrsultation with an lnsured." (policy at I l ).

b. "ansrng iiom or cortribured to by the placernent ofcoverage with Multtple

Employer Welfale Anangements (MEWA) as defined in the Employee

Rerrement Income SecNity Act of 1974 (ERISA) and any amendmenrs

thereto. ' (Policy at I 1).

c. "ansing ftom or contributed to bl, the placement ofa client's coveruge or
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funds dircclly or indirectly $1th any organizatioD which is not licensed to do

buslness in the state orjuisdiction with alrthodty !o reguiate such business."

(Policy at l2).

Plaintlffestablished that the IuDd was iDsolveDt, or in receivership, banlnrptcy,

liquidation, or finirncial inability to pay ofany organizalion in which Defendants

placed funds.

Plaintrffestabhshed that the Defendant agents placed coverage with a Mulriple

Employcr Welfare Arrarlgcmcnt ('MEWA")

Plaintiff eslablished that Delendant agents placed coverage or lirnds directly or

md[ectly with an organization noi licensed to do busiDess in the stite ofSouth

Carolina by ar entity with the authorily to regulate such business in the state.

Norwithstanding that Plaintiffestabhshed that the Fund was rnsolvent, that the agents

placed coverage with a MEWA, and that the agents placcd covcrlge wrtl\ a,l

organizatior not licerNed to do bushess in South Caroli a, the court finds that none

ofthese was the proximate cause ofthe losses.

CoIrclusioIs olLaw

The cou basjudsdiction over thrs matter pLrrsua t lo 28 U S C ! 

 

1332.

The coul1 [ied tLis matter with an advisoryjLlIy plrrsuaul to Federal Rules ofCivii

Procedure 39 (c). The coun now enters findings and conclusions oflaw plusoant to

Federal Rule ofCivil Procedure 52 (a).

In detemining th€ applicability ofat exclusron of an insurance policy, ul1der South

Carolina law, the insurance company bears the burden ofestablishing rhe exclusion.

B.

1 .

2



]-

f'FD

Boggs v. Aetna Casualty and Surety Co ,252 S.E 2d 565, 568 (S.C. 1979).

4. Under South Carolina law, "an insuer must show a causal connection between a loss

and a[ exclusion befote the exciusion will limit coverage under the policy." Sou1,

Carolina |ns. CnatuntrJ Ass'n y. Broac&. 153 S.E. 2d 450, 451 (S.C. 1987); see a/so

Johnson v South State Insurance Co.,341 S.E. 2d 793, 79.1 (S.C. 1986).

Where an exclusion in a confact ofinsurance excludes injuries 'arising oLrr of'a

situation, the insuance conpany must prov€ tho excluded actjviq/ caused the injunes

McPherson I Michigan Mutual Ins. Co., 426 S.E.2d 110,771 (S.C. 1993).

Thc language "ansrng out of in an insuance exclusior should be narrowly

conslrued, and }?ol broadly consffued to comote "causal relation to," "incident to,"

"flowing from," or "haviDg cooneclion with." /r1. (emphasjs addcd).

hr deleFnilnng the causes of an insur€d's loss, if rhere were t\,i,o or utole causes ofllte

danage, the 1aw collsidets the "proximate cause" as the actual cause ofthe loss.

Leslet v Amenca Sec. Inr Co., 199 S.E. 2d 82, 85 (S.C. 1973).

In insuraice cas€s, proximate cause means tb€ dominant cause, or the efficient cause

the cause tbat sets the other causes in motiou although other and incidental causes

may be Deafer iD time to the result ar]ld lnay operate more lmnediatelv in producing

the loss. /d.

Where covered and non-covered penlsloin to cause a loss, and the covered peril is

the efficieDt and dollillaxt cause, therc is coveragc ullder the policy. ̂ tee Lce R. Russ

& Thomas F. Segalla, 10 Couch on Insuance gl 148:60, 148:61 (3d ed 1998). Thus,

coverage can exist il1 the face ofexcllrsions ifthe 'eincient proximate cause" ofthe

8
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loss .i'as a covered fi sk.,tee l 1 Couch on Insuranc€ | 1 53 :96.

Plairtiffhas lailed 10 meet ils burden ofestablishing tlat the proximate cause ofthe

claims against Defendants Valentine, Wade, and Requa was the insolvenc],,

receivership, banlruptcy, liquidation, or financial inability Io pay ofany organization

ln whrch Defendauts placed funds.

Plaintiffhas failed to mee! her burdeo ofestablisbillg that the proxirDate cause ofthe

claims against Defendants Valenlme, Wade, and Requa was the placenent of

coverage with a MEWA.

Plaintiff has failed to meet h€r burden of establishing that tbe proxirnaie car.rse ofthe

clarms against l)gfendalrts Valenllre, Wade, arrd Requa was tle placement ofclients'

coverage or funds directly or indircctly with aiy organization thai rs not licensed to do

busiDess in the state ofSouth Carolina by an entily with the authority to rcgulate suoh

buslness

Because P lailtiff has failed to rlteel her burden oI proving thart the proximale cause ol

the claims agarust Defendants was oDe ofthesc three exclusions, Plaintilihas a duq

to indemnify Defendants for damages in the uaderlylng achoDs.



III. CONCLUSION

It is, therefore,

DECI-ARED, Ior the foregoing reasons, that Plarntiff has a duly to indcffrli0

Defendants for damages l t  rhe -rnJei l lanS actro.rs

AND IT IS SO DECLARED.

UNITED STATES DISTRICT JLDCE

/v-
Ianuary l, 2oo+
Ch;trleston, SC

a
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PATRICK MICIITEDDUFI


