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NOTICE: THIS OPINION HAS NOT BEEN
RELEASED FOR PUBLICATION IN THE
PERMANENT LAW REPORTS. UNTIL
RELEASED. IT IS SIJBJECT TO REVISION OR
WITHDRAWAL.

Ill Action &22

13k22 Most Ciled Cases

An action ibr brcach of contract seeking money
damages is an aclion at law.

l2l App€al and Errcr Fl0l0.2
30k1010.2 Most Cited Cases

In an action al law, on appeal ofa case lried withoul
a jury, the findings of facl of thc judgc will no1 be
disturbed upon appeal unless found 10 bc withoul
cvid€nce which reasonably suppo.ls the judsc's
findings.

13l Corporstions F459
l0lk459 Most Cilcd Cascs

Agreemenls relating lo sharing of gamlng machinc
revenues belw€en corporate lessor and corporalc
lcssee, executed after l€as€ of bar premiscs, wcrc
part of leasc, so that br€ach of agreemenls
constitutcd breach of lcasc, lhough som€
agreements w€rc executcd by lcasc partrcs
sharcholdcrs rathcr than pani€s to l€asc, and onc
agre€ment brought in as party another corpofation
own€d by less€e's shar€holderi lessor and lcsscc
(onsidcrcd thci '  rc lat ionship ds unc (ran\dLt iun
involvins serics of amcndmcnts. sharcholdcrs
considered th€ms€lves and thcir oorporaiions as
on€, and agreement adding anothcr corporation as
pany €xpressly slated thar agreement between lessor
and lessee remained in effect.

l3l Landlord and Tenant F33
233k33 Most Ciled Cases

Agreern€nts relating lo sharing of gaming machinc
revenues betwe€n corporale lessor and corpomte
lessee, executed after lease of bar pre'nises, were
pan of lcase, so that breach of agrccmcnts
constituted blcach of lcasc, though somc
agreements were execuled by leasc panres
shareholders ralher than parties ro lease, and onc
agreement brought in as pany anolher coryoration
owned by lessee's shareholder; lessor and lessee
consid€red their relationship as one transaction
involving series of amendmenls, shareholdcrs
considered themselv€s and lbeir corporations as
one, and agreement adding another corporalion as
party expressly stal€d thal agreement bctween l€ssor
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Brckground: Corporatc lcsscc of bar brought
claims aga'nsl corporate lessor for breach ol
contracl and declaratory judgm€nt, relating lo
lennination ol lease, and lessor counterclarmed
againsr lessee lbr breach of contract and declaratory
iudBmcnr. 'e ldr inB ro revenues from gamins
machjnes, and sought r€covery under guaranty
execuled by less€e's sharehold€r. The Clrcu't Coun,
Charlesion County. Roger M. Young. Masler in
Equny, found lessee breached the lease and found
guaanlor liable under th€ guaranty. L€ssee and

Holdings: The Coun of Appeals, AndeNon, J.,
hcld thal:
r l )  dgrccmcn',  regzrding shznng ol  gamrng
machinc revenues, executed after the l€ase, were

(2) iessee's breaches wananted termination of

(l) neirher waiver, estoppel, nor lach€s precluded
lcssor's claim for breach ofcontract.
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and lessee r€maincd in effect.

l.ll Contracts Fl64
95k164 Most Cited Cases

Two contracls cxccuted at differenl times relating 10
the same subje€l mattcr, cntered inlo by the samc
parlics, are to be construed as one conlracl and
considered as a wholc.

Is lContracts Fl64
95k164 Mosl Ciled Cases

Wh€re onc of thc contracts explains, amplifics, or
l rmrr\  Ihc uthcr.  rhose pro\ is ions $i l l  be gi tcn
cfiecl between the parties so thal th€ whol€
agrccm(nr.  a5 acrualb \unrra(tcd by thc pd ie. .

[6]  Contracts Fl64
95k164 Mosl Ciled Cases

Thc rulc undcr which one conlracl may draw
conlractual sustcnancc from the other applics cvcn
wherc thc partics arc nor the same, if the several
insttumcnts wcre known lo all tbe panies and wcre
dclivercd al ihe sam€ timc to accomplish an ag.ccd

17l Contracts Fl47(l)
95k147( l )  Mosl Ui lcd Cascs

In construing a contracl, the primary objcctivc is lo
ascertain and give effect ro thc inl€ntion of the

18l Contrrcts c-14?(2)
95k147(2) Most Ciled Cases

The panieJ rnrenrion musr.  in lhc l i rs l  inslan'e. be
derived from lhe languag€ ofthc conlracl.

l9 l  Contracts Fl43(l)
95k 143(l i Mosr Cited Cases

If its language is plain, unambiguous, and capable
ol only one reasoMble interprcBlion, no
consrruction is rcquircd and the conracl's lsnguage
detemincs thc instrumcnt's force and effect.

l l0 l  Contracts F143(1)
95k143(l) Mosl Cited Cases

The coun must cnforce an unambrguous conlracl
according lo its terms, r€gardlcss of the contract's
wisdom or folly, or the panicJ failure to guard thetr
rights carefully.

I l  l l  Contracts F147(l)
9sk147(l) Most Cilcd Cases

Where an agreemenl is ambiguous, thc coun should
se€k to delermine thc parties' in1€nt.

l12l Contrrcts Fr43(2)
95k143(2) Mosr Cited Cases

A contract is "ambiguous" when il is capablc oI
morc lhan one mednrnr u' whcn rls meaning is

lr3l conrracts e-143(4)
95k143(4) Most Cit€d Cases

l l3lConlrach Fl69
95k169 Most Citcd Cases

ln asc€rtaining inlcnl, th€ courl will strivc to
discovcr the situalion of thc panies. along with lhcrr
purposcs at the time the contract was cnlered.

l14l  Contracts Fl47(2)
95k147(2) Most Ciled Cases

Panics arc govemed by their outward cxprcss'ons,
and th€ coun, whcn interpreting a contract, is not at
liberty to considcr thcir secr€l intenlions.

ll Sl Contrlcts F2?4
95k274 Most CiIed Cases

"Rescission" is an abrogation or undoing of a
contract from the bcginning. which seeks to create a
situation the same as ifno conlracl cver had exisled.

lr6l Contrrcts e266(l)
95k266(l) Mosr Cited Cascs

ll6l Contracts F274
95k274 Most Cited Cases

Wh€n a pany to a contacl elects and is granted
rcscission as a r€medy, he is enlitled io bc r€lumed
ro rlc slar.rs quo ante. which necesrdily rcqui'e\
lhe party to be compensa.ed for damages.
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llTl Contracts c-265
95k265 Most Cited Cases

llTl Contracts c-266(r)
95k266(l)  Mosl Cited Cases

Rescission entitles thc party to a return of thc
consideration paid as well as any additional sums
necessary to rcstorc him to the posilion occupied
prior to the making ofthe contracl.

Il8l Contrqcts F261(2)
9sk26l(2) Most Cilcd Cases

The general rulc is that for a breach of conlract to
warrant rescission, thc breach must bc so
fundamenral aDd subslanlial as lo defeat th€ purposc

l l9l  Landlord rnd T€nant c- l03(1)
233k103(l)  Most Crted Cases

Lcssec's breaches of commcrcial lease for bat,
\rhich provid€d that parties would sharc rcvenues
from gaming machines. and which requircd lcssec
10 maintain sufficicnt insurancc of p.emises and
cqurpmcnr. $frc srBnrf icdnl.  and lhus. tcrmindt iun
oi lcasc was wamnied: less€€ kncw or should havc
known ol rcscts to machines, which causcd lcsscc to
havc money on hand to which lessee was nol
€nritled, l€ssce did not rcpo.t the problems with
machines 1() lessor and instcad kcpt ih€ money,
lcssccs rcpons included two phantom cntrics $ar
ovcrcportcd rcvenues and thereby represcntcd $ar
rcvcnues had reached threshold ai which lcasc
cnlirlcd lesse€ lo receive a highcr pcrccnBge ol
rcve.ues. and right b€fore lrial l€ssec chinged
insurance policy's value from $400.000 to $600,000.

l20l Pleadins €-427
302k427 Mosl Ci(ed Cases

ksuc r€garding liability of coryorar€ lcssce's
shareholdcr, undcr shareholder's guaranty of lease,
was tried by implicd coNenl of panies, and thus.
failure of l€ssor to plead th€ Suara y as glound lor
reco!ery drd nur pr€cludc lcr\or nom recovering
under guarantyt lessee and shar€hold€r included
guaranry in rhcir conplaint and idroduced it at lrial.
Rulcs Civ.Proc., Rule ls(b).

12ll Appeal and Error e1079

30k1079 Most Cil€d Cases

Lcasc guaranlor abandoned appellate claim thal
posl-lease ageements merged thc guaranty ou1 oi
existence, wherc guaranror's appellate bricf merely
contained conclusory statements and it containcd no
citations ro supporting authority. Appellatc Coun
Rule 208(bX IXD).

[22] Landlord snd Tenant &49(2)
231k49(2.) Mosl Cited Cases

Evidencc €slablished lessee's breach of contEct
with fraudulent inlent, as to le3sc of bar: Iease madc
l€ssee r€sponsible for collccting money from
gaming rnachincs and stated lhat if lcssee wilhh€ld
money takcn from machines it would bc constdefed
theft, lesse€ kn€w or should have known ofrcscts lo
machincs which caused lesscc to have money on
hand 10 which lessee was not cntitlcd, and less€e did
nol repon th€ problems wilh machincs to lessor and
instead kept thc moncy.

l23l Fraud c-17
l84kl7 Most Ciled Cases

Thc duty to disclose may bc reduccd to lhrcc
dislincl classes: (l) wherc it ariscs f.om a
preexisting dcfinilc fiduciary rclation bclwccn ihe
panies; (2) wherc onc pany cxpressly reposes a
rust and confidence in thc othcr wilh .ef€renc€ 10
$c panicular transaction in question. or else from
th€ circumstanccs of the case, lhe naturc ol lhctf
dealings, or lheir position towards each olhcr, such
a lrusl  and Lonf idence In lhe panr(nldr (asc i '
necessarily impliedt and (3) where the vcry conract
or rransaLron i t .c l t ,  rn r ts es.enlral  nalur(.  i '
intrinsically fiduciary and necessarily calls for
pcrfect good faith and full disclosurc without regard
lo any panicular inlenlion of the panics.

l24l Fraud Fl7
l84kl7 Mosr Cited Cascs

Parties in a fiduciary relationship rnusl iutly
disclosc to €ach other all known infornalion thal rs
significant and material, and when this duty lo
disclose is triggered, silence may conslitute fraud.

[25] Fraud Fr6
184k16 Most Cited Cases
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Non-disclosure becomes ftaudulenl concealment
only when il is rhc dut, of lhe pany having
knowl€dge of rhe facts to make them known to thc
otber party to lhe iransaclron.

126l Appeal and Error Fl69
30k169 Mosl Cited Cascs

An issuc cannot be rais€d for the firsl time on
appeal, but rnusl have been rais€d to and ruled upon
by lhe trial court to be pr€served for appellate

[27] App€al and Error Fl69
30k169 Most Cired Cases

gnor p.escrvation requirem€nts arc intcnded to
enable th€ lower coun b rule prop€rly aftcr lt has
considered all relevanl facls, law, and argum€nts.

[28] Estopp€l F78(3)
I56k78(l)  Most Cired Crscs

Lessor ol bar did not waive its right to complarn
that lessec breached ihc lease by failjng to rcpon
and rcmit rcvcnues from Saming machines, nor did
cquitablc cstoppcl o. laches prcvcnt lcssor from
mainlaining thal lcsscc breached the lcasc; lcssor
trust€d lessce and rclicd upon l€ssee to kccp propcr
rccords, lessec had oonlraclual obligation to repon
deviations caused by rcsclting of nachines and nol
to withhold exccss moncy, lessor found out about
discrepancies in recordkccping
disagr€emenls betwcen thc pani€s b€gan, lessor
immedialely took steps 1o cxamin€ records,
Includrng reques[ng le.s€c's rccurds and attempl ing
ro rakc conlrol of collection proc€ss, and thcrc was
no cvidencc rhat rhe additional money in lcssce's
posscssion could have b€en discovercd by lcssor

l28l Landlord and Tenanl F222
233k222 Most Cited Cases

Lcssor of bar did not waive its right to complain
$at lcssce breached the leas€ by failing to repon
and remit revcnues from gaming machines, nor did
equitable esloppcl or laches prev€nt lessor from
maintaining that l€ssee breached the leasei lcssol
hsled less€e and relied upon lcsscc 1I) k€ep prop€r
rccords. lessee had conlractual obligation 10 repon
deviations caused by resctting of machines and not

to wifiold excess money, lessor found oul about
discrepancies in r€cordkecping
disagreenents between the padies began, lessor
immediately look steps to examinc records,
including requesting lesscc's records axd ahempting
to lake control of colleclion process, and thefe was
no evidencc ihat lhe additional money in less€c's
possession could have been discover€d by lessor

Francis T. Draine, ofColumbia, for Appellants.

Justin O'Toole Lucey, of Mounl Plcasant, for
Rcspondents.

ANDERSON. J.l

*l Elli€, Inc., and Ronald R. Miccichi and lronco
of Charleslon, Inc., filed compctjng clajms ot
breach of contract and soughl a declamtory
judgment on thc slatus of the leasc bctwccn ihe
panies. The trial coud dcnied all claims by Ellic
and found Ellie had brcachcd the lease. Thc court
concludcd the breach was accompan'ed by
fraudulenl acts and awarded aclual and punilive
damages, [FNI] Miccichi validly tcrmjnatcd thc
leasc, and Stefani was pcrsonally liable under hrs
Guaranty. we affirm.

F A CTS/PROC E D U R A L B A C KG RO U N D

Miccichi owned and ran Spons, a bar in Mount
Plcasant. Roben Slefani ard Miccichi entercd
negotialions regarding Stefani laking over the bais
opcralions. Stefani eslablishcd Ellie, lnc., fbl
managem€nt of the bar. Miccichi. on behalf ol
Ronco, and Stcfani, acting for Eili€. signcd 3
Manag€ment Agrccmenl in July 1995. in which
Ellie was hired to operate the bar. The agrcentcnt
outlined lhc basic responsibilities and compensanon
to EUic. Attached to the Agr€ement was an
Addendum dealing with equipment rcntal and the
rnstal lar ion and marntenance ol  \  idcd Baming
machines by Miccichi. Under the Addendum, Ellie
received nominal compensation for handling i}le
darl)  payout.  lor rhc maehines. but drd nor a(qui 'c
any ponion ofthe profits.

Sinultaneously, Miccichi. as own€r of the
propcrty, and Ellie entered inlo a Lease Option
Agreement. Ellie was granled the option ro lcase
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and operate Sports for five years with possibilities
of renewal for three fiv€-year terms- The ageement
s€r forth several acts of default, the failure to
obs€rve, keep and perform any of the dutres
conrained within the lease aft€r sixty days notice.
Miccichi was given thc power to extinguish the
lcase for defauh wrth fifteen days notice. Miccichi
signcd thc lease, but enclosed a corporale
authorization by Ronco, indicating he was thc
president and had aulhorily to sign. An id€ntical
Addendum to the oDe appendcd to the Management
Agrecmcnt was attached to ihc Lcase Option

conlcmporancously, stefani execulcd a Guaranty
and non-compctc contracl. He personally
guaranleed the paymcnts rcquired under lhe leasc,
and up to $30,000.00 in liquidatcd damages m the
event of Ellie's dcfauh. Slefani signed the Guaranty
individuauy and as prcsident ofEllie.

The panies cxcculed a firsl amendmenl on
Dcccmber lu, 1995, which cxprcssly modifi€d the
Addcndum lo the Lease Option and Managem€nl
Agreemcnrs. The amendment cslablishcd Ellie's
first shares of rcv€nu€ from video gaming. Ronco
would purchasc a five-seal gamrng machinc and lbc
profls would bc divided. Ellie would maintain lhc
nachine and lhc payouts. The amendment also
ratified lhe exisling contracts and €xpressly
cnunciar€d that the Cuaranly rcmaincd in fuU cffcct.

A sccond amcndment on April 4, 1996, had morc
cfticacy upon lhe original agrecmcnls. It altcrcd lhe
Lease Option Agrecmcnt 10 allow for inslaument
payments ot lhe fccs in dc event il was €xercised.
Addilionally, it changed some of the €quipment
renlal provisions. Thc panies agreed a second video
gdrnrng 'ndchrnc would be pu'chased and the pdnres
would share revcnucs of the second machine.
I- inal l ) . lhe ancndmcnr aelnowledged tha( $e pnor
agreemcnts rcmaincd in effect.

*2 Several months after this amendmenl, Stefani
exerciscd thc Leas€ Oplion. Therefor€, the
Managcmcnl Agreement was no longer in effecl.
However, therc is no indication Sl€fani was released
from the Guara y as it atso applied to lhe financial
responsibilitier of Elli€ under the Lease Option

on July 6, 1998, which provided Ellie a share of all
the gaming nachincs' rev€nues. The amcndment
defined nel revenues, and allocated tw€nty percent
1() Ellic. Miccichi and Ronco retained ownership ot
the machines, but Ellie was responsiblc for twenty
perc€nt of certain costs, including Uccnses.
Additionally, Ellie was to handle daily collection of
moncy from the macbines, insurc the collections,
and report any problcms to Ronco.

On September 28, 1998, the panies adjuslcd lhe
drnount of gamrng pro(ecJ\ bcing pdrd lo Ellie. bs
well as allow€d Ronco 10 leasc no more than lwenty
perccnt of the building for gaming use. This founh
agrecmcnt indicat€d that lhe revcnucs allocated 1()
Ellie would pass on lo any sublcl tcnant. The
agreem€nt furthcr cstablished thal lhe cost of all
ncw machines would be paid off before any profits

Th€ parties ncxl signed off on a "lcttcr ... lbr the
purpose of clarifying the relationship bctw€en
Ronco/Ron Miccich€ [sic] and Elli€/Bob Sterani
with rcgard to the operation of vidco gambling
machines...." The agreement, datcd Dcccmber 2,
1998. allocated sevcnty-fivc pcrc€nl of thc first
$500,000.00 in net revenuc to Ronco. Once ncl
rev€nu€ surpasscd $500.000.00, th€ panies divided
the revenue evcnly. Ellic/Stcfani conlinu€d to pay
lucnry-f ivc percent of thc c)\pcnscs. dni l  Ihc pdnic{
agrecd to add additional rooms onto lhc prop€rly
for gaming. The rooms would bc paid for
seventy-five pcrccnl by Ronco and lwenly- ilvc
percent by Ellic. The agreement includcd a
provision, which made the terms transfcrablc wilh
Ronco having lhe righl of first refusal on any offer.
Finally, thc conlract included a provision, which
readr "This agreemenl is binding on Ellie and
Ronco and replac€s any previous agr€€men(s)
between thcse padies."

Thc fina] amendm€nt on May l, 1999 intoduced a
ncw company, Maple Cames. Inc., into lhe
colleclion of money and sharing of revenucs. Maple
was owned and operal€d by Slefani. The
arnendment continued the $500,000.00 rcvenue
threshold and split Stefani's shar€ between Maplc
and Ellie. The amendment also included a provrsron
alloqing for a highe' qhare of revenue for Slefdni in
lhc surirner months. Tbe provision was not
contained in the pr€vious amendmenl. Finally, thc
amcndmenr defined net revenue as tolal incomc lessRonco and Miccichi pr€sented a third amendmenl
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totai payouts and Miccichi wrote in "Less expens€sl"
that was not objected to by Stefani prjor to Miccichl
srgnrng.

The parties' disagreemcnts centered around the
video gaming and their sharing of revenues. In
october 1999, Stefani claimed the revenues had
reachcd th€ $500,000.00 level at which tim€ the

split evenly. Miccichi wanted an
accounting lo veriry the revenuc figures, and
claimed Stefani excluded €xpenses, which should
have reduced the nel rcvenucs. Alter reviewing the
rcconciliation, Miccichi idenlified two "phanlom

entries" on datcs where he knew no reoonciliation
had becn pcrformcd becaus€ he and his daughtcr
were out oflhe country on vacation.

13 ln striving to analyzc thc rcports, Miccichi
rcqucstcd additional infomation lo suppoi thc
figur€s. Miccichi also anempled lo retak€ control ol
the collection proccss. He sent a lo€ksmith to thc
premises to change thc locks on the machines, but
Slciani rcfuscd the locksmith admittancc.

Furthcrmorc, thc pa.lies disputed thc mcaning of
thc "mcrger clausc" in thc lettcr clarifyins thcir
relatlonship. Miccichi scnt a leiler asking Stefani's
opinion rcgarding thc status of thc leas€. An
additional letlcr was scnt in which his counsel
statcd: "lf [Slefani] has nol vacatcd thc propcrty
wl lhrn rhiny ddys. wc $r l l  take rt  as a conf irmariun
thar thc curcnt lcasc document... is still in full
lorce and effeLt .. dnJ lhar the only modifications
ihat have porentially occuncd 1l) th€ lease are purely
with regards 1() gaming provisions." Stetani's
counsel rcspondcd. "[T]hc applicability and efiecr
of the clause will have to bc dctcmined on a case
by case basis ii and whcn, a conflict arises between
lwo compclrng agrccmcnrs."

Vr((rchi ,  (oun.cl  rc\ponded by leuer indicdt ing
rhat it was his bclicf the merg€r clause supers€ded
the leasc, and thc lcnancy was consider€d month to
monrh. Altematively, he stated thal 10 the cxl€nt tb€
lease was valid, he placed Stefani on nolice
regdrding rhe ! io lar ions ' r f  thc gaming p'ovisron\
and the retusal to allow the locks ofthe machincs to
be changed. Miccichi then gavc noticc thal lhe lease
would bc rcminatcd.

Approximately a month laler, Ellie notified
Miccichi that il soughr to assign th€ lcase to anorher

coryoralion. Miccichi, through his couns€I, denicd
the requcsted assignment. Ellie thcn initiat€d thrs

Ellie proceeded to lrial on four main causes of
action. Ellie sought a declaratory judgmenl thal thc
Ieasc was valid ard Miccichi improperly denied its
assigment of th€ lease. It claimcd damages for
breach of contract and in the altemative breach ol
contmct with fraudulent intent. Its final cause of
action alleged Miccichi interfcrcd wilh a
prospective r€lalionship. Miccichi answ€rcd,
denying all of Ellie's claims, and filed a
counterclairn for breach of contraol accompanied by
fraudulent intcnt and a d€claralory judgmcnt lhal
the leas€ was validly tcrrninated and his denial of
the validity of the assignmcnt was valid. The case
was refcffed to the masterin-eqL ly by consenl oi

At lrial, Miccicbi prcscnled evidence of fivc
financial inegularilies regarding the collection of
the gaming moncy. He ass€rted thcre wcrc rncoreci
tabulations of when the lhreshold levcl was met.
unaccountcd pcriods whe.e thc machincs were
rescr, eno.s in detcrmining th€ perccntaSe allottcd
to Srefani, failure to propcrly includc a11 exp€nses rn
calculation ofnet revenue, and phantom cntrrcs.

Stelbnr clarmed lhc violanon' uf  the gdminB
aSreem€nls wer€ insufficicnt lo bc consider€d a
brcach of the lease. Additionally, hc maintaincd lhe
panies ro thc leas€ wer€ differenl, and thercforc lhe
leas€ qas a sepdrate document from lhc gaming

*4 The N,laslcr dcnicd all of Elli€'s clairns and
lound in fa\or ol  Rcspondents on the counlerclarms.
Th€ Mastcr concludcd the Leas€ Oplion agreement,
lh€ video gaming Addcndum, and lhe numerous
amendments all fomcd onc contracl- The Master
ruled that the partics wcr€ all the sam€ even If they
wer€ r€fened to as diffcrenl nam€s. The Masler
noted that some contracts refcncd 10 the panies one
way and olhers used diffcrcnl titles 1() d€note the

The Master rulcd Ellie conceal€d money and
violated thc agreernent by not reporling tbe cnors
and in tying to inflat€ th€ r€venucs. Hc found Elli€
breached the provisions of the agrc€mcnt and the
breach was a€conpeicd by fraud in Slefani's
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failure to repon the additional money in Ellie's
possession. The Master awarded Respondents
547,164.00 in gaming revenues owed to them under
thc conlracl. Respondents were awarded 560,000.00
in double renl based upon Ellie's occupancy of the
premises beyond the t€rmjnation of thc lease. The
Masler awarded $46,984 in punilive danagcs on the
brcach of contracl accompanied by fraudulcnl inle
claim. Thc tolal actual and punitive damages award
was S154,148.00. Additionally, he awarded
573,319.00 in attomey's fe€s under the conlracl.
Thc Masler also found Respondents wcrc cntilled to
a vcrdicl up to $30.000.00 againsl Stefani
individually bascd on his Guaranty.

Finally. the Master h€ld thc brcaches of th€ video
gaming provisions wer€ breachcs of the Lease
Agrecmcnt, and therefore Miccichi's termination of
the l€ase was valid and Juslified. Th€ Mastcr
detemined Miccichi propcrly denied Ellie the righl
lo assign lhe Ieasc as it had been leminated. Thc
Masl€r ruled iD thc altcmativc thal becaus€ all of
rhc dmcndmcnts related lo thc leasc .onlract in
addition to the video gaming provisions, the merger
clause exl'nguishcd thc leasc. Therefor€. the Master
concluded lhc tcnancy was monlh- to-month and thc
noljce providcd by Miccichi was sufficient to
termrnale lhe tenancy.

IS,sUrS
L Did the Masler €rr in ruling thc contract
bctwc€n the parties in exislcncc in 1999 when
thcir dispurc arose consisted of thc Lcasc
Agre€ment, rhe Addendum. and all the

ll. Did lhe Master cIT in finding sufficient
evidenc€ lo terminate the Leasc?
III Did the Master cn in holding Slefani
personally liable for up to $30,000.00 pursuant to
his personal Cuaranty?
IV. Did lhe Mastcr cr! in finding Ellje and Stefani
eonccalcd In.umc I'om (he v'deo garnrng

V. Did thc rrial court €rr in not applying the
,lo(trincs of lachcr. equrtable esroppel. or $aiver
lo the rssuc of thc brcaches of tle rideo garning
portions of the contract?

STANDARD OF RENEW

illi2l 
"An action for breach of contracr seeking

mon€y damages;s an action at law." R & G Corrrr,

Inc. v. Lowcountry Reg'l Tlansp. Arth.,343 S.C.
424, 430, s4o S.E.2d l l3,  l l7 (Ct.App.2000);
accord Sterling Dev Co I Couins,309 S.C. 237,
240, 42t S.E.zd 402, 4o4 (t992); Kuznik v. Bees
Ferry Assocs, 342 S.C. 579, 589, 538 S.E.2d 15.
20 (C1.App.2000). "In an action al law. oD appcal ol
a case tri€d withoul ajury. th€ findings offacl oflhe
judge will not bc disturbed upon appeal unlcss
found to be without evidcnce which reasonably
supports the judge's findinss.... Thc judse's fLndings
arc cquivalent to a jury's findings in a law aclion."
Townes Atso.s. v. Citl of Crcenvi e. 266 S.C. 81,
86, 221 S.E.2d 773,'77s (t916); accotd Cohens v
,,{rtir.r, 333 S.C. 345, 347, 5o9 S.E.2d 286. 288
(Ct.App.l998)i SmolL v. Pioneer Mach., Inc.. 329
S.C. 448, 461, 494 S.E.2d 835, 841 (Ct.App. l997).

LAWANALYSD
I. The Contr.ct

*s [ ] l  El l re dnd Sterani marnrain rhe \ ideo g.,minE
agrccmenrs were sepamt€ and distinct from th€
I ease Optiun Agrccment They dttest lhc parljcs
and the subject mattcr of th€ contracls were
dissimilar. we disagree.

The initial contract was the L€ase Option wilh thc
Addcndum. The Add€ndum includcd all the video
gaming provisions as well as thc pan'eJ
responsibilities with rcSard lo collections oi moncy
fiom the machincs. The Addendum was spccificaUy
incorporated into thc Lease oplion Agreemcnl by

The attached addcndum regarding equipmenl.
repairs, taxes, insurance wananties and indemn'ty
is hcrcby incorporated by reference as if scl forth
herein. For an obligation which pre-€xisted thc
exercise of lhis lcasc oplion. said obligations shall
be deem€J a p'c-e{rsung or conunuints
obligarion, as appropriatc and noi a new one.

The panies to the Lcase Oplion were Miccich', as
owner of thc prop€rty, and Ellie, as the tenant.
Miccichi signcd the Leas€ Option as President of
Ronco. The panics lo the Addendum were the same.

The 6rst and second amendmenls to tbe contract
both sp€cifically recognized thc changes were being
made to rhe Addendum and thal thc Lease Oplion
continued in full effect. These amcndm€nls added
video gaming machines and split tb€ir revenues
between Ellie and Ronco. Additionally, lhe second
amendment made altcrations to lhe payments rn the
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evenl Ellic cxercised ils option. Clearly both of
rhese contracts wer€ amendmenls 1() the original
transaction and constituled a singlc agreem€nt

The July 1998 amendment does not expresdy sever
the Addendum from the Lease Agrecmcnt. At this
1imc, Ellie had execuled its option and was formally
leasing the premises. This am€ndment allocated a
portion of all game revenue to Ellie, and not just
rc\cnuc Irom rhe tso machines in lhe p'er ious
amendments. It allowed Ronco to place the
machines in any of thrcc locations within its
discrelion. This provision alt€rs paragraph four ol

Morcovcr, this am€ndment sp€cifically slaled
either parry could terminatc it and then lhe panres
wo'ild "[rctum] to lhe agreement in th€ contract
betwccn the two above parties lRonco and Ellie]."
The only contract left lo return to was the L€ase
with thc Addcndum. This July 1998 amendment
.hangcd thc provrsrons c.tdbl ished In rhe previour
two amcndments as well as provisions of lhe
,{ddendum As such, il is read as pan of one
contract belwecn Miccichi, Ronco, and Elllc.

Thc Scptcmbcr 1998 amendmenl adjust€d the
d€finition of thc dcmiscd prcmiscs and ah€red
Lcasc p'uvrsrun\ r f  ne(essrtatcd by slatc gaminB
laws. The am€ndment contain€d a provrsron
lllowing Ellie lo lransf€r the gaming revenues to a
sublcnanl. Thc panies lo this amendmenl were
Miccichi for Ronco and Stefani for Ellie. Again,
thrs amendmenl is ti€d to the Lease and Addendum
and js not read as a separate contract.

The December 2, 1998, len€r was "fbr the purpose
of clarilying" the pani€s' relationship. lt altered
video ganing provisions, such as the amount ot
revenue paid, an.l ch^nged Lease provisions. The
parlies nodilied the equipmenl rental provisions ol
the Addendum. Finally, the padies agreed to add
rooms to the prernises for gaming, and varied the
monthly rental costs accordingly. The panies lo the
letler were listed as "Ronco/Ron Micciche [sic] and
El lre Bob Stefanr."  Unequrocal l ) .  rhe panres
considered themselves and their corporations as one
for purposes of the contracts and amendm€nts. k is
impossiblc to hold that this is a separale contmct
and not an amendment to thc original Lcasc and

*6 The final amendmenl brought in Mapte Games
as anoth€r of Stefani's corporalions. While this
agreement only modifics lhe way in whicb revenue
from the games was split, ir sp€cifically recognized
"Ellie, Inc. (Rob€rt J. Stefani, operalor of SPORTS
Bar and Grill) is a party 10 an agreement bctwcen
itself and Ronco of Charleslon (Ronald Miccichc
hicl, owner of Ronco)...." The final amendmenl
expressly stated that lhe previous agrcement
remain€d in effecr.

talt5lt6l In South Carolina, two contracts exccuted
at different times r€lating to the same subjccl
matter. entered into by the same panies. are to b€
construed as onc conlracl and considered as a
whole. CaIa Assocs., Lt.l. v Gengruss,305 S.C.6.
10, 406 S.E.2d 162, 164 (1991);  Moshtaghi I
Citadel 3t4 S.C. 316, l2l ,  443 S.E.2d 915, 918
(Ct.App.l994) (citing Kllds Resart Reultr, Inc. v
Do||n'Round Dev Corp., 26a S.C. 80, 88, 232
S.E.2d 20, 25 (1977)). "Thc datc of thc wrilrngs
constituting the transaction is not malerial.'
MoshtdshL l11 s.c.  ar 321, 443 s.E.2d al  918
(ctring Cafe Assocs.. lrd v. OenAross, 305 S.C. 6.
10. 406 S.E.2d 162, 164 (1991)):  Ptaza Dev Serx
v Joe Haden Buil.ler, 1n..,294 S.C. 430, 433-34,
365 S.E.2d 231, 213 (Ct.App. l988) {"wherc
rnstrum€nts are enter€d into by lhe samc panies al
different times but rclate to the same subjccl mattcr,
the instrum€nts will bc construcd togeth€r lo
dctcrmine the entire agreemenl bctwc€n thc
panics."). Moreover, wh€re one o1 thc contracls
explains, arnplifics. or limits the oth€r, thosc
pro! isrons qi l l  be grven ef lect bet\  een lhe panics
so that thc whole agreem€nt, as actually contmcled
by the panies, may be effecluated. Moshtaghi,3l4
S.C. at 321. 443 S.E.2d at 918; Edwurd Pin.kney
Assocs., Lt.l. r. Coner, 294 S.C. 351, 354, 364
s E 2d 4-1. 474 rCt.App. l987l ("Construing
contemporaneous rnstrumcnts rogclher means
simply that if lhere are any provisions in one
rnsrrumenr l imir ints.  crplaininE, or utherr i \e
affecring thc provisions of anolher, they will be
given effect between lhc panics so lhat the wbole
agreement as actually madc may be €fttctuated.");
See Wilbu Snith & ,{rso.s. r. Nat'l Bank ol South
Carclina, 274 S.C. 296. 299, 263 S.E.2d 643, 645
(1980) (finding two inslruments must be read
togelher to determine the whole agreemenl and
intent of the panies where the brokc. and propeny
owner entered into two exclusivc lisling
agreements, the firsl of which providcd that the sale
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price was to be mutually ageed upon aiter
complclion of a teasibility study and provid€d that
the contracl was binding on h€irs and assigns, and
the second of which set th€ sale pnce bul made no
refereftre to h€ils and assigns). on€ contract dlaws
contactual sustenance from thc oth€r. tawa.a
Pincknel Assocs., 294 S.C. at 354, 364 S.E.2d at
474. This ruie applies even \'r'her€ lhe panies are not
the same, if rhe several instrum€nts were known to
all thc parties and were delivered the same time 10
accompUsh an agre€d purpose. l7A Am.Jur.2d
aro'rrla.rs 188 ( l99l).

*7 t7lt8ll9ltl0l In construrng a contr.cl, thc
prirnary objcctive is to ascenain and give €ffect 10
the inrcntion of thc parties. D.A. Da|is Const Co .
lnc v Palmetto Props, hc.,28l  S.C. 415, 418.
315 S.E.2d 370, 172 (1984t Willions v Teran, lft.,
2 6 6  S . C . 5 5 , 5 9 , 2 2 1  S . E . 2 d  5 2 6 . 5 2 8  ( 1 9 7 6 ) :
Rentco , a Div .]1 Fruehauf Corp. e Tam||at
(;o/p. 281 S.C. 265, 267, 321 S.E.2d 199, 2{JI
(Ct.App.l9l4)i sce Mishoe r. Gen. Motort
Acc.ptun( ( :ary.  234 S.C. 182, 188, 107 S.E.2d
45, 47 (1958) ( "Conlracrs should bc liberally
con$trucd so as 1o givc them effecl and carry out the
intcnlion of thc partics."). Thc panies' inr€ntion
musl. in thc lirsl inslancc. he derived from thc
Ianguage ol the conljaci Schulneyet v State Fam
Fire & (:as Co., 353 S.C. 491, 495, 579 S.E.2d
132, 134 (2003)t Jurobs v. Service Merch. Co., 29'l
S.C. I2l ,  175 S E.2d I  (Ct.App. l988)i  ree f ionar-
Mt('din, ln. I Siter, 268 s.C. 193. 197, 232
S.E.2d 728, 729 (1977) (Whcrc lh€ agrccmcnt in
question is a written conrract. lhe panics intcntion
must be galhercd from thc conlcnls of the cniire
agreemcnl and not from any panicular clause
rhercof.): Eanatlc Bnad., lnc v. Baker Rroad..
/rc. ,  l4 l  S.C. 140, 147. 538 S.E.2d 6'72, 6 '75
(Ct.App.2000) ("Thc primary tcst as io the
charact€r of a conhcr is lhc inlcntion ofrhc panics,
such intention to be gath€rcd ftom lhc wholc scopc
and etfect ol lhc lantsudgc uscJ."i. Ii irs languagc is
plain, unambiguous, and capablc of only onc
reasondble rnrerprerarion. no consirucrion ii
r€quired and the contract's language delermines thc
inslrument's force and etrecr. Joftlan r. Security
Gtoup, In . ,  311 S.C. 221, 230,428 S.E.2d 70i.
1o7 ll993t Rlakeley r. Raboh, 266 S.C. 68. 72,
22t S.E.2. l '167.769 (1976).  "Where an ageemenl
is clear and capable of legaL interyretation, th€
couns onLy function is to iderpret irs lawful
meaning, discover the intention of lhe padies as

found within lhe agr€em€nt, and give effect to it."
Heins v Heins,344 S.C. 146, 158, 5,13 S.E.2d 224,
230 (Ct.App.200l). The cout musl cnforce an
unanbiguous contract according to its tcrms,
regardless of thc contracts wisdom or folly, or thc
parties failure to guard th€n rights carefully. t//tr v
Talor,  316 S.C.245,248,449 S.E.2d 487, 488
(1994). To discover the intention of a contracl, the
courl must first look to its language-if the language
is p€rfectly plain and capable of legal construction,
it alone determines the documcnts force and effecl.
Superiot Auto. Ins. Co. t,. Maners, 261 S.C. 257,
263, 199 S.E.2. l1 t9, '722 (t97 3).

L I I l . l 2 l t l J l t l 4 l  H o u e r e r .  q h c r r  d n  a s r e e m e n t  i s
anbiguous, the coun should seek to detcrminc lhc
pa(ies intcnt- Snith-Cooper I Cooper, 344 S.C.
289, 295, 543 S.E.2d 271, 274 (Ct.App.200l) ;
P/est\|ic* Gof Chb, lnc v. Prcstfick Lt.1. P'ship
331 S.C. 385, 390. 503 S.E.2d 184, 187
rCr.App lqoS). A conlracr rr  ambrguuu' uhcn , t  rs
lapable of morc rhdn one meaninC , ' r  shcn irs
meaning is unclear. Bruce v Blalock 241 S.C. 155,
lb0, 127 S.F.2, l  43q. 441 l lq62) In d.cef l rrnrng
rntenl,  lhc (oun sr l l  ' l rvc lo dr"co\cr lhc \ i tu. l i rn
of thc pani€s. along with their purposcs at the trme
the contract was cnte.cd. Klutts Resort Reultt. lnc.
268 S.C. at 89,232 S.E.2d at 25; rr !c/ ,  241 S.C. at
16l, I27 S.E.2d ar 442. Mauox r. Cassad),, 289
SC. 57, 61, 344 S.E.2d 620, 622 (Cl.App.1986).
Panics arc govcmed b) the 

 

uut$ard crprcssion'
and the coun is not ar libeny to consider therr secrcl
intentions. a/at"/€y, 266 S.C. al ?3, 221 S.E.2d al
769;: accord Kable v. Sinnons,2l'7 S.C. 16l. 166,
60 s.E.2d 79, 8 r  (19J0).

*8 we hold lhe parties to thc various agreem€nls
and amendmenrs .on. idercd rhcir  rc ldr ionship as
one tmnsaction with a scrics of amcndments. Th€y
did not evrdence Intenl lo separale rhc \  rJco Baming
provisions as orisinally found in thc Addcndun
from the L€ase provisions. The trial cout concctly
found the various writings belween thc patics wcre
all construed log€ther to constituie the contract lhey
wcrc bound to at th€ time oftheir dispute.

ll. Terminrtion of Lease

As we have construcd all the various wrilings ol
thc partics as one conract, we must determrnc
whcthcr thc hial coun coirectly found ELlie's
actions wilh regard to the gaming rcvcnues
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consritut€d a sufiicient breach to terminate the
l€ase. Ellie and Stefani argue the breaches of th€
video garning provisions were inadequatc to juslify
lermination of the leas€. We find there wrre
significanl breaches of thc video gaming provNrons
as well as other lease provisions, which wananled
lermination of lhe lease.

l l5 l l l6 l l lTl  Rescission is an abrosat ion or
undoing of [a contract] from lhe beginning, which
seeks to create a siluation the same as if no contract
c\cr had existed. Govt Enplotec\ In\. Cu. \.
C / ' a v i r , 2 5 4  S . C . 5 0 7 , 5 1 6 ,  1 7 6  S . E . 2 d  l 3 l ,  t 3 5
(1970): Baddie Noe P/ops., Inc. t,. 12 Magnolia
Pship.. 344 S.C. 174, 483, 544 S.E.2d 279. 283
(Ct.App.2000). wh€n a party clccts and is granted
rescission as a remedy. he is cntillcd 1() bc retumed
to status quo ante. Fitst Equity lnr. Corp v. Unite.I
Serr Corp, 299 S.C. 491, 496. 386 S.E.2d 245,
248 (1989). Rcscission enlitles the parly to a relum
of the considcration paid as well as any additional
sums nccessary to rcslore him to the position
occupied prior to th€ 'naking of thc contracl. adfli
o l  Johnston r.  Jones, 14l  S.C. 98, l l5-16, 139 S.E.
190, 196 (1927)i Boddie- Noell Ptops..344 S.C. ̂ t
481. 544 S.E.2d ar 283. Rescission, as a remedy,
retums the panres to the status quo antc.
Gowrnment Enpbreet /n.r. 254 S.C. at 516. 176
S.E.2d al I35. A rctum to thc slalus quo ante
neccssarily requires any pany damagcd 10 bc
compensared. Boddie-Noe Prc$., 344 S.C. ar
, l i l3,  544 S.E.2d at 284.

il8l 
"The general rulc is lhat for a brcach ot

contract to warranl rescission. thc brcach must bc so
fundamenlal and substanlial as to dcfcat thc pur?ose
of th€ contract." Gibbs r. C.K.H., /rc, 3ll S.C.
103, 105, 427 S.E.2d 701. 702 (Ct.App. l993)i
accotd Elliot I Snyle\ 246 S.C. 186, l9l, 143
S.E.2d 374. 175 (1965).  " [A] rcscission wi l l  nor be
grantcd for a minor or casual breach of a contmcl,
but only for those br€ach€s which defeal the objecl
of the conlracting padies." ,aogeru | Salisburt
Rrick Cotp.,299 S.C. 141, 143-44, 382 S.E.2d 915,
917 (1989).

Under Sourh Carolina Code section 27-37-10
(1991), [qhe tenanr may be ejccled upon
application ofrh€ landlord or his agent when (l) th€
lenanl fails or r€fuses ro pay th€ rent when due or
when demanded, (2) thc tcm of tenancy or
occupancy has cndcd, or (3) th€ terms or conditions

of the lease have been violated. [T]he majonty ot
courls hold thal 1o jus.ify forf€iture, the breach must
be mat€rial. serious, or substantial. Kiridkides r.
United Attists Comnunications, Inr., 312 S.C. 27 1,
275. M0 S.E.zd 364, 366 (1994). As hcld in
Kiriakides, "rhe landlord's righl to terminatc is noi
unlimited and that the courtt decision lo pemil
termination musl bc lempered by nolions of equily
and common ser,se." Id. ar 2'76,440 S.E.2d at 366.
Thc coun continued: "[W]e hold thal a forieiture
for a trivial or immar€rial breach of a commercial
lease should not bc €nforced." Id. The Kiriakides
court adopled thc slandards aniculated i.
Restutenent (Second) of conrrd.rs $ 241 (1981) for
dercrmining wheth€r lhe breach of a commercral
lease is lrivial or immaterial:

*9 In determining whether a failure to rcndcr or
ro offer perlormdncc t mdreridl. the follosing,
circumstanc€s are signifi canl:
(a) lhe ext€nt lo which thc injured pany will be
deprived of tbe benefit which hc reasonably

(b) the cxtent to which the injured pany can bc
adequarely compensated lby damages] fo. lhc
part ofthat ben€fit ofwhich hc will be dcprived:
(c) the cxtent ro which thc pany failing to
perform or to off€r 10 pcrfo.m will suffcr

(d) thc likclihood ihat the party failing 1() pcrfom
or 1() oficr 10 pcrform will cure his failurc, taking
account of all lhc circumslances including any
reasonaole assumnccs;
(e) th€ exlent lo which thc bchavior of ihe pany
failing 10 perform or lo o|fcr 1l) pcrforn comports
with standards ofgood faith and fair dealing.

Kirbkides, 312 S.C. ar 276. 440 S.E.2d al 366-67
(quoti,ng Reeate ent (Second) of Conlructs ) 241
(  1 9 8 1 ) .

ll9l Ellie and Srcfani do nor scem io argu€ the lrial
court €rred in finding them in breach of th€ video
ganing provisions. Cl€ar evidence is in the record
rhar Ellic failed to properly repon revenues and that
rwo phanrom cnrr ic.  inro rhc 'evenues resulted in an
incr€ase in lhe lotal rcvcnuc. Additionally, Stelanr
admitled he miscalculated lhe amount he was
€ntitled to by adding an additional five perccnt in
rnonths for which it was nor provided in the contract.

The main ar€as of contenlion ocntcr around the
alleged resets ofthe video ganing machincs and the
failure to include cenain cxpcnses. Al trial, much ot
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thc lime and lestimony was spe d€tailing the r€sets
of the machines and the probable causes for the
resets. Stefani maintained the res€ts were caused by
mechanical failures or lighhins strikes.

Miccichr presenled rn erpetr In Ihe l rdco gaming
tecbnology, who teslified the machine res€1s were
not a consequence of lightning strikes, bul had to be
the resuh of a deliberatc rcsel of the machin€.
Additionally, he professed the printout detailing lhc
money collected would show substantial
diffcrcnccs, such that anyone would have known a
reset occuned. The Mastcr had sufficienl evidence
to demonstrate Stefani knew or should have known
of the resets and lhat Stefani did nothing lo prevcnt
thcm or to rommunicate them to Miccichi.

Srefani had a duty to repon any of thc problcms
lvith the machines immedialely to Miccichi. He
could not rctain the money lhat was collecled above
and bcyond whal he was entitled to under lhe
agrccmcnt. Stcihni kncw Ellie had more mon€y on
hand due 1o thc phantom cntrics, lhe
miscalcularions, and mosl notably the machine
rcscts. Instcad of prescnting thc discrcpanci€s lo
Miccichi. Iillic kcpl the moncy wilhoul Miccichi's
knowlcdge or authorization. This was in violation ol
Miccichi's trust and a1 lcast onc provision of thcir

Miccichi contcnds there were olher breach€s, albeit
minor ones, of the conlract thar when raken in 10tal
would providc justification for cessation of lhe
leasc. Slefani fail€d to properly insure Sports and ils
equipment as requir€d by the Lease. list Miccichi as
an Insured on rhe policy. and accounr for repdrr

*10 Miccichi restifi€d tbat on sev€ral occasions h€
requested Slefani provide proof of suffici€nl
insurance. He avcned he was not provided evidence
and could nol obtain it from the insuranc€ agenl.
Stetimi's insurance agent professed thal th€ valu€ oi
lhe policy on Spofls was only 5400,000.00 untrl
right before the lime for tnal when Slefani call€d to
change it to the required $600,000.00.

The breaches of th€ gaming podions of the conlract
were significant. Miccichi pres€nted evidence rhat
Ellie kncw it had excess cash on hand and failed lo
report it 1o Miccichi. This omission was a brea€h ol
lheir agreemenl requiring nonies be tumed over to

Miccichi and mandating the reporting of any
nregularities in the macbines. In addition to th€
gaming violations, Micci€hi provided evid€nce thal
neither St€fani nor Ellie was providing sufficienl
insurance on Sports as ordcrcd by the Lease.
Accordingly, w€ find there was sufficicnl cvidcnce
10 suppod the Masler's finding that temination of
me lcasc was proper.

III. Guaranty

[20] Stefani rnaintains the Master ened in finding
him personally liable for $30,000.00 of the damages
pursuant to his Guaranly sign€d at thc samc limc as
thc lcase. He firsl argues that Miccichi and Ronco
did not plead thc Guaranty. Additionally, he ass€ns
the Guaranly was no longcr in cxislcncc.

Ronco and Miccichi brought their counlerclaim
against Eliic. Mapie Games, and Stefani
individually. Whilc it is true the Guaranty was not
specr6.ally Islcd as grounds to ecovery in
Respond€nt's pleadings, thc issuc was lried by
consent of thc panics. "When issues not raised by
the pleadings arc tried by cxprcss or implied
consent of the panies, they shall bc treatcd in all
rcspccli as if thcy had been raised in the plcadings."
Rule l5(b), SCRCPT a1oftl Cheap-O' Truck Stop,
Inc v Clotd, 150 S.C. 596, 608, 567 S.E.2d 514,
520 (Cr.App.2002) ("A cardinal rul€ of law rn
South Carolina cdifics: when issues not raised in
tbe pleadings arc rricd by consent. lhey will be
treated as if lhey had bccn raiscd in the
pleadinss."); Woods v. Rabon, 295 S.C. 343, 347,
168 s.E.2d 471, 474 (cr.App. l988) (" I f  nenher
pany timely objecls to evid€nce raising issucs not
pleaded, each is deem€d impliedly to consent to thc
lrial of such issues.").

Stefani and Ellie included lh€ Guaranly in their
complarnt dnd Inlrodu.ed i t  ar r f la l .  No objecr iun
was made regarding the introduction oftestimony or
evidence suppoding Respondenl's right to collcct
under the Guaranly. Stefani does nol assert he was
not on notice of the defauh, jusl that it was not pled.
Finally, Stefani's motion to alter or amend did not
rais€ lhe issue of whether the Cuaranty was
prop€rly pled. As w€ find the issuc rcgeding the
applicability of the Guararty was tricd by consent,
we aifim drc ,lcfrsiun of Ihe Master requrrng
payment of$30,000.00 by Stcfani.
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[21] Stefani contends the Guamnty was merged out
of existence and. therefore, Ronco and Miccichi
could not €ollect damages. In the brief, Ellie and
S1€fani fail to €ite any suppoding authority for the
posilion, and all arguments made arc merely
conclusory slalements. Soulh Carolina Appcllate
Coun Rulcs specify what is required in thc
arguments seclion for an appellant's bri€fr "The

bricf shall be divided inlo as many parts as there are
issues to be argucd. At the head of each part, thc
panicula. issuc 1o bc addressed shau be set fonh m
distinctive type. followcd by discussion and
cirations of aurhority." Rule 208(b)(l)(D), SCACR.
Numerous cases have held that where an issue is nol
argued within the body of thc brief but is only a
short conclusory slatemenl, it is abandon€d on
appcal. G/arf,.o.l. Inc. v. United Stotes Fi.l. &
Cuat Co. 348 s.C. 76, 81, 557 S.E.zd 689, 691
(Cr.App.200l)r R & G Constr., In.. r. Lowcountry
Res' l  Trunsp. Auth.,343 S.C. 424. 43'7,54o S.E.2d
113, 120 (Cr.App.2000):: Welch ,. Epstein, 342 S.C.
2 7 9 ,  2 8 8  n .  I , 5 3 6  S . E . 2 d  4 0 8 ,  4 1 2  n .  I
(Cl.App.2000). we find Stefani and EIIie
abandoned th€ issue on appcal.

IV. Concerlmenl and oth€r Findings ofFrct

*11 Stetimi mainlains the Masler made s€v€ral
crors in his findings of iact. He asserts these errors
dctail a bias on lhc pan of the judge. Finally, hc
conlends rhc Masler ered rn concluding Stefani
conccalcd incomc from the gaming nachines. We
lind no clidencc of bias on the pan of the Masler
and rule his finding of facl thal Elli€ concealed
incomc wNs supponcd by ample evidence.

Srcfani first asserts lhe trial court ened in finding:
"The L€ase had been amended, modified, dnd/or
superceded by a number of latcr agrccments, giving
nse to a dispute as to what agrecmenls wcre Ln
€ff€cl in 1999." Stefani avers the Lcasc Option
Agreement played no part in thc padicJ dispute,
and the only controversy was reg&ding th€ video

Howev€r, there is ample evidence in the record
showing Miccichi, through his counsel, requested a
stalement fiom Stefani as to what agreemenls were
in eflect and whether the m€rger agreemenl applied
lo the l€ase. Slefani's counsel refuscd to issue a
response regarding what agreemenls were in effccl,
and instead answercdr "Civcn thc pres€nt conflict

belween the panies, my clienl will not sel forth a
blantet statement of its position regarding lhc
rnerger clause. lnstead, the applicability and atfect
lsicl of lhe clause will hav€ 1o be determined ot a
case by ,asc basis i i .  and $hen. a conf lrct  dr ises
between two compcting agreements." while much
of the dispute did invoLve the gaming .evenucs.
tb€r€ were fudher queslions regarding what
agreemcnts were controlling. Thc finding of fact
chall€nged by Stefani plays little to no pan ln fte
uhrmd'e dc(rsron ol  rhe Mdsler ReUar, l lc{ ' .  thcre r .
evidence in th€ record 1o suppon lhe finding of thc
Master.

Stcfani next asseverates thc Master ened in finding
he "undenook a course of conducl 1o lcv€rage and
cause Miccichi to give him a share in thc rcvenue."
Again, the finding of fact is nol highly relevant to
thc ultimate conclusion of thc Mastcr. Howev€r, we
rulc it was supponed by evidcncc in thc record.
Teslimony was presenl€d lbat gamlng machtnes
were unpluggcd or had oth€r problems prior to
Stcfani being given a share of the machines
rcvenues. A provision in onc of thc agr€emenls
sp€cificauy required the machjncs to stay plugged
in durinS operating hours. The abovc evidcncc
suppons the MasteCs finding of fact.

Next, Stefani conlends the trial coun crrcd in
finding: "Having Ellic rcpon its computation of
money owed first servcd as a check and balance
systcm to Miccichi's numbcrs.... Stcfani stopped
giving Karc his spread she€t [sic], and thcn sroppcd
givints hN numbe's f i rsr.  sLrbr ly rnJucing hc'  Io gi \e
hcr numben from the period Z tapcs firsl." Miccichi
testifi€d lhat Stefani gavc him the rev€nu€ repons,
and then they would be rcconciled wilh Micclchj's
repons. His daughter avcncd rhat Si€fani would get
her r€pon first or would nor Sive her a repon at all
during ihe r€conciliation. Finaliy, the nain conilict
over lhe money repo(cd compdcd 1{) the mon€y
received orisinated whcn Miccichi discovered
€ntries in Stefani's records for dales when Miccichi
and his daughter were both out of rown. We iind
th€r€ was evid€nce presenled 10 support lhe
conclusion of rhe Master.

*12 [22] Finaliy, Stefani argu€s the Masler cncd in
ruling he concealed mon€y from Miccichi.
However, ther€ is evidenc€ in the rccord 10 suppon
th€ finding that money was conceal€d and Stefani
had a duty to report the money to Miccichi.
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Stcfani improperly recorded money on sev€ral
occasions, and because of the r€sets, Ellie had more
moncy on hand than it was supposed to coll€ct. The
Master found Ellic had additional money and had a
duty to disciose that to Mi€cichi.

t23l[2a][25] 
"The duly ro disclose may bc feduccd

lo tbree distinct classes: (l) where it arises ftom a
preexisting dcfinitc fiduciary relation between the
parties; (2) where one pa(y cxpressly reposes a
trust and confidence in the other wrth referencc to
$€ panicular lransaction in question, or else from
the circumstan€es of the casc, thc naturc of their
dcalings. or their position lowards each other, such
a rrun and ionr'idence in lhe panicular case i{
ncc€ssarily impUcd; (3) whcre the very contract or
rrdn'd( rrun rr ,c l f ,  rn r t \  cssenl idl  narure. is
intrinsi€ally fiduciary and neccssanly calls fbr
perfect good faith and full disclosure without regard
lu any pdnrcular in lenl ion oi  lhe panie\."  R€8roz'
Bdnk r. Schnauch. 354 S.C. 648, 673"'74, s82
S . l - . 2 d  4 J 2 . 4 4 5 - 4 b  r C t A p p 2 0 0 l r  " P a n i e s  i n  a
fiduc'ary rclationship must fully disclose to each
other all known information that is significant and
malerial, and whcn this duly to disclose is triggered,
silencc may constirutc ft^t\d." Anthony r. Padnd.
/".., 120 S.C. 436, 449, 465 S.E.2d 745, '752

(Ct.App. I 995). "Nondisclosurc is fiaudulent when
th€rc is a duty to speak.",.1/{./r' v. Cbr, l14 S.C.
512, 517. 431 S.E.2d 267, 270 (Ct.App. l99l) .
"Non-disclosure b€comes liaudulent conc€almenl
onl)  when r l  rs the Jur) of  rhe pany hdvrng
knowlcdgc of the facts to make them known to the
olhcf pany to dlhe transaction." Lawson v. Citizens
S. No Rank of 5.C.. 259 S.C. 477, 481-82, 193
S.E.2d 124. 126 (1912)t accord Manning v Dial,
27r S.C. 79. 83,245 S.E.2d 120, 122 (1978)i
Jaebson I vaschik,249 S.C. 577. 585. 155 S.E.2d
6 0 1 . 6 0 5  { 1 9 6 7 ) .

Under th€ July 1998 agr€ement, Ellie was
responsible for coll€ciing the mon€y from the
machin€s and the agreement staled: "lf Ellie
w,rhholds an) money taken from the machrnes rt
will b€ considered theft...." The concealm€nt by
El lre of rhe dddrtronal money rn | l \  possessron
amounled io a breacb of contmct and a frauduient

The coun's order states:
This coun finds thal while there is no direct
cvidcncc that Stcfani unlawfully took thc moncy

oul of the machines and caused the resets, there rs
substantial circumstantial evid€nc€ thal proves
Ellie, eilher tllrough Stefani or one of irs other
agents, did so.

lte handling of another pcrson's cash is
intdnsically fiduciary. The opcration of the
contract n€cessarily relied in pan upon Stefani's
honesty. Silence in the face of th€se dutres
constituted concealmenl and fraudulcnt activit,.

*13 We find cvidcnce in th€ record to support the
ruling by th€ lrial court thal Ellic had additional
mone) on hand. Stetdnr had a dur) Io rcpod ir or
rum ir over ro Miccichi, fail€d to perform on that
duty, and thcrcforc, concealed money from
Miccichi .

V. Lrches, Equitlble Estopp€|, and Waiver

Finally, Appellants mainlain the trial court crrcd in
not holding Respondeols waived their rjghl to
conplain about the additional rev€nu€s in Ellic's
possession, or in the altcmative. RespoDd€nls were
barred from assening the breachcs by operation oI
lhc doctrinc of laches or equilable esloppcl. Wc
disagrec.

First, the issue may not bc prescrvcd fof rcvicw on
appcal. Thc Master did not specifically rule on any
of thc doctrincs in his final ord€r. Tbe motion to
allcr or amend does not appear in the record, and
th€ transcript of lhe hcaring docs not cvidcncc the
fact that lhese doctrines were spccifically raiscd io
the trial coun. As such, they would not bc prcscrvcd
tbr r€view on appeal.

[26][27] 'It is welfsettled that an issue cannor bc
raised for the first lime on appeal, but must havc
been raised to and ruled upon by lhe trial coud 1l) be
preserv€d for app€llat€ review." Stallbes " Cit| oJ
Folb, Reach, 139 S.C. 406, 4t2, s29 S.E.2d 543.
546 (2000) (citins Crcech v South Carcliha
Wildve and Ma ne Res. Depl, 328 S.C. 24, 491
S.F.2d 571 ( lqq?) '  "Enor pre.eruarion
requirements are intended 'to enable th€ lower coun
to rule properly after it has considered all relevant
facts, law, and arguments."' Id. (citing I'on v To||"
of Mt. Pleasant, 338 S.C. 406. 422, 526 S.E.2d 716,
724 (2000))t 4 C.l.S. Appeat and Etor | 213
(1993). "Without & initial ruling by lhe trial coun.
a reviewing coun sirnply would not be able lo
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evaluate wh€lher the tdal coun commilted error." 1/.
"I is well setlled that ... an app€llate court cannot
address an issue uniess it was rai,sed ro, a led
!po, bl, thc trial court." Snith r. Phillips, 318 S.C.
453, 155. 458 S.E.zd 427, 429 (1995) (emphasis
added) (citins Beaufott Countt t. Butler, 316 S.C.
465, 451 S.E.2d 386 (1994)). See wildet Cotp. N.
f ilke, 330 S.C. 7t, 76, 497 S.E.zd 73t, 131 (t998)
{"Ii is axiomatic thal an issue cannot be raised lor
th€ firsl time on appeal. bul must havc been raised
to and ruled upon by the trial.tudgc to bc prcservcd
for appellate review.").

[28] On lhc mcriis, cvcry indication was that
Miccichi trusted Stefani and relicd upon Ellic
rtuough steidnr to teep proper records. Stefani wds
under obligation to repon deviations and not
wilhhold exccss money. Miccichi found out about
the discr€pancies in the record keeping as soon as
disagreem€nts between th€ pani€s began. He
immedialely look steps to examine lhe records.
including requesting Stefani's records and
altcmpting to takc control of the collection p.ocess.
Appcllants gi!c no indication that thc additional
money rn Ellic's possession could have bccn
discovercd sooncr. Thcrc is sufficicnt cvid€nce lo
suppod thc conclusion thal Respondents did not
waivc lheir righl lo complain about the brcachcs.
nor do lhe doclrines of equitable cstoppel or lachcs
prevent th€m from marntaining Appellanls breachcd

CONCLUSION

*14 Wc find lhc Lease Oplion and the numerous
subscqucnt agrccmenls form onc contracl undcr
which the panies were operating at th€ time their
dispulc arose in 1999. Appellants have breached
vdious provisions of th€ contract, including the
vidco gzming provision. relar ing to lhe col lecr ion
ind distribution of r€venues. These breaches are
sufficicnl justificalion for lhc termination of thc
leas€. We concludc the pcrsonal Guaranly signed by
Slcfani was still in existence and enforceable. The
Mastcr coneclly found Slefani liable for up to
5J0.000 00 oi damdses. Respondenrs did nor ware
their righl lo argue the relention of th€ money by
Appellants was a breach of the contract, and neither
the doctrine of equitable estoppel nor laches apply
to bar the termination of tbe lease. Bas€d on our
standard of review, we find there was evidence 10
suppo( the findings ofthe Master. Accordingly, the

decision ofthe Master is

AFFIRMED.

GOOLSBY and HOWARD, JJ., concur.

FNl. The only issues on appcal arc
wh€ther (l) the lease was validly
lermrnaled: r2) Steiani 's Guaranty i .
enforceable; and (3) if several factual
findings were supponcd by thc evidence.
Neither Stefani nor Ellie has appealed tbc
actual award of damages as a result of the
breachcs by Stcfani.

2004 WL 188087,2004 wL 188087 (S.C.App.)
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