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PER CURIAM: Ruth RoberLs brought this action, which relates to the sale
of. residential real estate, against sellers Edgar.ard Mary Waters, Roberts,s real
estate.agent Special hoperties, Inc., closing attomey Baxter. KeIIy, and selling
ageut Charles Ratledge and his employer Howell and Associates, Inc. ('Howell,).
Rbber,ts appeals the trial court's grant of suromary judprrent in favor of Ratledge
and Howell on her negligent urisrepresentation claim. We reverse.
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FACTS

ln late 1993, Roberts decided to purchase property from Edgar and Marywaters. 
.The 

property had a septic system on it'instead oi-t"rn-g "e"r.ic"a uy urmunicipal sewer system. Roberts expressed to her real estate agent herrequirement that the property "perk" so that she could ptu"u u """ii"r,"" on the lot,Her agent,conveyed this requiremeni to the Waterses, ji"tlrrg ag"J, Railedge. Atall times, Ratledge stated ihe property perked and the septic tlJ worked.

Roberts included il her offer that, the.contract was contingent upon the septicianli worliing. Edgar Waters, horvever, refused to accept this contrngency. Hecrossed through the provision and added that the septic ianJ< was working to the
best of his hrowledge when the last tenalrt tivia there more thar two years before.

In an apparent effort to save the sale, on March ?, 1gg4, Ratledge met with
a representative of the Department of Health and Environmental Control, who
inspected the property. Because there was no load on the existing system, the
DI{EC representaiive could not determine whether the existing system would work.
He advised natledge of this problem at the site. He atso iaiormed Ratledge that
th€ site and the existing system did not meet DfIEC standards. In acldition, he
advised Ratledge that DIIEC would not withhold power to the property but he clid
not expect the existing system to functiou properly. The represeniative repeated
this information in a letter to Ratledge rvritten the next day. Ratledge maintaiaed
that he faxed this Ietter to the closing attoney, Baxter Kelly, upon receipt.

After the meeting with the DHEC representative, Ratledge in_formed Roberts,s
real estate-agent that the property pa"""d DfmC inspection-and that the septic
system worked. Roberts then accepted the revised conlract. On March 11, l{ig4,
she-closed on the property. At the closing, Roberts,s real estate agent and aitorney
Kellv questioned Ratledge about the DIiEC inspection. Ratredge itated that herdid
not have his copy of the representative,s letter, but would forw=ard a copy after the
closing, and he represented that the properly had,,passed, the DTIEC inspection.
He did not mention he had faxed a copy of the letter to Kelly.

In grantiug Ratledge and Howell summary judgment, the trial court ruled
Roberts could not have relied on Ratledge,s representatlons because (l) she did not
bargain in her contract that the property would pass the DHEC test and (2) the
closing attomey's knowledge of the results of the test tbrough the faxed letter was
imputed to her.r

t Th" trial courL characterized Roberts's claim as one for negligent
misrepresentation. Because Roberts did not challenge this ruling w.ith a post-trial motion,
she cannot assert on appeal that ber cause of action is for inteotinal rather than negligent
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DISCUSSION

'Sr.rmmary judgment is appropriate when it is clear there is no genuhe issue
of material fact and the movhg party is entitled to a judg:nent as a matter of law,,,
Wiison v. Moselev. 327 S.C. 744, 488 S.E.2d 862 (199?). In ruling on a motion for
sumJ:oa{r judgment, the court must view the evidence and the inferences that can
be drawn theretrom in the light most favorable to the non-movirg party. !d

A. Negligent Miatepreoentation

To defeat Ratledge's motion for summary judgment, Roberts must show the
existence of some issue of material fact from which a jury could hfer she justifiably
relfedtupon Ratledge's representations. $9q AMA Manaeement Corp. v. Strasbureer.
309rSiO. 213, 420 S.E.2d 868 (Ct. App. 1992). We believe she presented ewidence ,
from which the jury could so infer.

Ratledge arranged the meeting wiih the DIIEC representative because
RoberJs,refused to agr:ee to the Waterses' counter-offer, which did not include a
gurarsr,t€e that the septic system would perk. Although the DIIEC representative
infoqmed.,Ratledge that the system would li-kely fail, Ratledge iaformed Roberls that
the property passed the DFIEC inspection and that the septic system worked fine.
Roberts accepted the revised contract only after Ratledge,s representation.
Although Ratledge knew he had faxed the DLIEC report to the closing attorney, at
the closing, upon questioning about the report, Ratledge failed to inJorrn Roberts
that the report had already been faxed.

Ratledge relies upon AMA Management Corp. v. Strasburger, 309 S.C, 213,
420 S,E:2d 868 (Ct. App. 1992). We find Strasbureer distinguishabte. Ttrere, the
purchatser of an assigrurent ol a proof oi a claim in ban}ruptcy sued the seller
becaiutse the guaranties associated with the claim were invalid. AMA, tbe
prurchaeer:, argued the seller misrepresented that the guaranties were valid in order
to indir€e AMA to take the assigrment. The seller, tbrough its negotiator, refused
to waE:aiut in the written assignment agreemeDt that the guaranties were valid,
but the eeller's uegotiator assured AMA the guaranties were good. Ttris court found
AMIA, could not reasonably have relied upon the negotiator's statemen.ts 'as a
subsfitut€ for a contractual warranty concening the guaranties." LL at 225, 420
S.E.2d at 8?5.

misrepresentation. 320 S.C. 388, 465 S.E.2d 371 (Ct. App. 1995) @olding
failure to male post-trial motion renders issue procedurally ban'ed).
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This case, however, ilvolves a pwchaser suing not the sellel but the sellet's
agent and agency, who all.e not parties to the contract. Roberts has sued Railedee
ald Howell for Ratledge's affirrnative act to iuduce Roberts to accept the Waterses,
counter-offer. Fur-ther, in Strasbureer the pafties io the contract were represented
by negotiators. The seller's negotiator allegedly nisrepresented the validity of the
guaranties to AMA's negotiator. Here, however, the seller directly refused the
buyer's request for a guarantee that the property,s septic system worked. The
seller's age1l, Ratledge, then attempted to induce Roberts to purchase ihe property
by representing to her that the system worked.

Although no liability exists for ,,matters uhich [!.oberls] could ascertain on
h[er] own in the exercise of due diligence,,,id qt 223, 420 S.E.2d at 8?4, we believe
a question of fact exists regarding whether-Roberts should bave exercised due
diligence in the face of Ratledge's aflirmative aciion to rrrisrepresent the septic
svstem's condition.

B. Closing AttorDey's Agency

The trial court found that the closing attorney was Roberts's agent and that
she, therefore, had constructive notice of the DFIEC report faxed to the closing
arlomey.

We hold the jruy should decide whether the closing attomey was Roberts,s
agent. Ratledge argues that Roberts chose the closing attorney, offering the
Agreement to Buy and Sell as evidence of agency. Roberts, however, offers the
Settlement Statement, which Iists Kelly as the 'settlement agent,', as evidence that
the closing attorney vras the seller's attorney. Neither document, however, is
conclusive on the issue; therefore, a jury question exists. $99 Jones v. Thomas &
Hill. Inc.. 265 S.C. 66, 216 S.E.2d 8?1 (1975) (holdiag question of agency is
question of fact); qf, McFarlane v. Maniv. 214 S.C. 392,264 S.E.2d 838 (1980)
(holding sumrrrary judgment improper when parties disputed whether terrrr.ite
inspector was agent of buyer).

REVERSED AND REMANDED.

HOWELL, C.J., CURETON aud GOOLSBY, JJ., concur.


